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PURCHASING DIVISON 

 

TITLE:   Procurement Policies and Procedures for Federally Funded Programs  

 

1. General 

 

These policies establish procedures for the City of Albuquerque, (“the City”) for 

the procurement of goods and services utilizing federal funds. All departments, 

divisions, and operations of the City expending federal grant monies shall adhere 

to these standards, as follows, as they may be amended or supplemented over time.  

 

These policies includes the general requirements for 2 CFR Part 200. End user 

departments must be familiar with their federal agency specific requirements (i.e. 

Section 3 language for HUD funded; buy America audit for FTA funded; etc.).   

 

End user departments must notify the Purchasing Division when federal grant funds 

are used for the Procurement of goods and services prior to the purchase.  

 

2.  Code of conduct.  

 

All parties involved in the negotiation, performance, or administration of City 

procurements are bound to act in good faith. Any person employed by the City who 

purchases goods and services, or is involved in the procurement process for the 

City, shall be held to the highest degree of trust and shall be bound to the City 

Ordinance sections 3-3-1 et seq., Conflict of Interest and 5-5-22 et seq., Ethical 

Conduct.  

 

3. Competition (2 CFR Section 200.319).  

 

All procurement transactions shall be conducted in a manner to provide, to the 

maximum extent practical, full and open competition. The City shall be alert to 

organizational conflicts of interest as well as noncompetitive practices among 

contractors that may restrict or eliminate competition or otherwise restrain trade. In 

order to ensure objective contractor performance and eliminate unfair competitive 

advantage, contractors that develop or draft specifications, requirements, 

statements of work, requests for bids and/or requests for proposals shall be excluded 

from competing for such procurements. Awards shall be made to the bidder or 
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offeror whose bid or offer is responsive to the solicitation and is most advantageous 

to the City, price, quality and other factors considered. Solicitations shall clearly 

set forth all requirements that the bidder or offeror shall fulfill in order for the bid 

or offer to be evaluated by the City. Any and all bids or offers may be rejected when 

it is in the City's interest to do so. In all procurement, the City shall avoid practices 

that are restrictive of competition. These include but are not limited to: 

 

a. Placing unreasonable requirements  on  firms  in order for  them to  qualify  

to do business; 

 

b. Requiring unnecessary experience and excessive bonding; 

 

c. Noncompetitive pricing practices between firms or between affiliated 

companies; 

 

d. Noncompetitive awards to consultants that are on retainer contracts; 

 

e. Organizational conflicts of interest; 

 

f. Specifying only a brand name product instead of allowing an equal product 

to be offered and describing the performance of other relevant requirements 

of the procurement; and 

 

g. Any arbitrary action in the procurement process. 

  

4. Methods of Procurement to be followed (2 CFR Section 200.320). These methods 

of procurement supplement the Public Purchases Ordinance. End user departments 

shall use the following methods of procurement except when the Public Purchases 

Ordinance is stricter, such as threshold dollar bidding requirements.  See Appendix 

1 for applicable requirements and methods.   

 

a. Procurement by Micro-purchases. Micro-purchase is the acquisition of 

supplies or services under $3,500. To the extent practicable, the City must 

distribute micro-purchases equitably among qualified suppliers. Micro-

purchases may be awarded without soliciting competitive quotations if the 

City considers the price to be fair and reasonable. 

 

b. Procurement by Small Purchase Procedures. Small  purchase  procedures  

are those relatively simple and informal procurement methods for securing 

services, supplies, or other property that do not cost more than $150,000 (48 

CFR Subpart 2.1). If small purchase procedures are used, price or rate 

quotations must be obtained from an adequate number of qualified sources.  

Note:  This means that the City’s professional technical process at 5-5-29 

requiring only negotiation and execution of a contract cannot be used if 

federal funds are involved.   

 

c. Procurement by Sealed Bids (formal advertising). Bids are publicly 

solicited and a firm fixed price contract (lump sum or unit price) is awarded 
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to the responsible bidder whose bid, conforming with all the material terms 

and conditions of the request for bids, is the lowest in price. The sealed bid 

method is the preferred method for procuring construction, if the conditions 

in paragraph (c)(i) of this section apply.  

 

i. In order for sealed bidding to be feasible, the following conditions 

should be present: 

 

1. A complete, adequate, and realistic specification or purchase 

description is available; 

 

2. Two or more responsible bidders are willing and able to 

compete effectively for the business; and 

 

3. The procurement lends itself to a firm  fixed  price  contract  

and the selection of the successful bidder can be made 

principally on the basis of price. 

 

ii. If sealed bids are used, the following requirements apply: 

 

1. Bids must be solicited from an adequate number of known 

suppliers, providing them sufficient response time prior to 

the date set for opening the bids, for state, local and tribal 

governments, the request for bids must be publicly 

advertised; 

 

2. The request for bids, which will include any specifications 

and pertinent attachments,  must define the items or services 

in order for the bidder to properly respond; 

 

3. All bids will be opened pursuant to Section 5-5-28 (B)(1) of 

the Public Purchases Ordinance.; 

 

4. A firm fixed price contract award will be made in writing to 

the lowest responsive and responsible bidder. Where 

specified in bidding documents, factors such as discounts, 

transportation cost, and life cycle costs must be considered 

in determining which bid is lowest. Payment discounts will 

only be used to determine the low bid when prior experience 

indicates that such discounts are usually taken advantage of; 

and 

 

5. Any or all bids may be rejected if there is a sound 

documented reason. 

 

d. Procurement by Competitive Proposals. Competitive proposals are 

normally conducted with more than one source submitting an offer, and 

either a fixed price or cost-reimbursement type contract is awarded. It is 
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generally used when conditions are not appropriate for the use of sealed 

bids. If this method is used, the following requirements apply: 

 

i. Requests for proposals must be publicized and identify all 

evaluation factors and their relative importance. Any response to 

publicized requests for proposals must be considered to the 

maximum extent practical; 

 

ii. Proposals must be solicited from an adequate number of qualified 

sources; 

 

iii. The City agency must have a written method for conducting 

technical evaluations of the proposals received and for selecting 

recipients; 

 

iv. Contracts must be awarded to the responsible firm whose proposal 

is most advantageous to the program, with price and other factors 

considered; and 

 

v. The City must use competitive proposal procedures for 

qualifications-based procurement of architectural/engineering (A/E) 

professional services whereby competitors’ qualifications are 

evaluated and the most qualified competitor is selected, subject to 

negotiation of fair and reasonable compensation. The method, where 

price is not used as a selection factor, can only be used in 

procurement of A/E professional services. It cannot be used to 

purchase other types of services though A/E firms are a potential 

source to perform the proposed effort. 

 

e. Procurement by Noncompetitive Proposals. Procurement by non-

competitive proposals is procurement through solicitation of a proposal 

from only one source and may be used only when one or more of the 

following circumstances apply: 

 

i. The item is available only from a single source; 

 

ii. The public exigency or emergency for the requirement will not 

permit a delay resulting from competitive solicitation; 

 

iii. The Federal awarding agency or pass-through entity expressly 

authorizes noncompetitive  proposals in response to a written 

request from the City; or 

 

iv. After solicitation of a number of sources, competition is determined 

inadequate. 
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5.  Procurement procedures. 

 

a. All procurement by the City shall comply, at a minimum, with the 

requirements of subsections (i), (ii), and (iii) below: 

 

i. the City avoids purchasing unnecessary items. 

 

ii. Where appropriate, an analysis is made of lease versus purchase 

alternatives to determine which would be the most economical and 

practical procurement. 

 

iii. Solicitations for goods and services provide for all of the following. 

 

1. A clear and accurate description of the technical 

requirements for the material, product or service to be 

procured. In competitive procurements, such a description 

shall not contain features which unduly restrict competition. 

 

2. Requirements which must be fulfilled and all other factors to 

be used in evaluating proposal submitted in response to 

solicitations. 

 

3. A description, whenever practicable, of technical 

requirements in terms of functions to be performed or 

performance required, including the range of acceptable 

characteristics or minimum acceptable standards. 

 

4. When relevant, the specific features of "brand name or 

equal" descriptions that are to be included in responses 

submitted to solicitation. 

 

5. The acceptance, to the extent practicable and economically 

feasible, of products and services dimensioned in the metric 

system of measurement. 

 

6. Preference, to the extent practicable and economically  

feasible, for products and services that conserve natural 

resources and protect the environment and are energy 

efficient. 

 

b. All necessary affirmative steps shall be made by the City to utilize small 

businesses, minority-owned firms, women's business enterprises, and labor 

surplus area firms, whenever possible. The City shall take all of the 

following steps to further this goal. 

 

i. Placing qualified small and minority businesses and women’s 

business enterprises on solicitation lists; 
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ii. Assuring that small and minority businesses, and women’s business 

enterprises are solicited whenever they are potential sources; 

 

iii. Dividing total requirements, when economically feasible, into 

smaller tasks or any quantities to permit maximum participation by 

small and minority businesses, and women’s business enterprises. 

 

iv. Establishing delivery schedules, where the requirements permits, 

which encourage participation by small and minority businesses, 

and women’s business enterprises; 

 

v. Using the services and assistance, as appropriate, of such 

organizations as the Small Business Development Agency of the 

Department of Commerce; and 

 

vi. Requiring the prime contractor, if subcontracts are to be let, to take 

the affirmative steps listed in paragraphs (i) through (v) of this 

section. 

 

c. The type of procuring instruments used (e.g., fixed price contracts, cost 

reimbursable contracts, purchase orders, and incentive contracts) shall be 

determined by the City but shall be appropriate for the particular 

procurement and for promoting the best interest of the program or project 

involved. The "cost-plus-a-percentage-of- cost" or "percentage of 

construction cost" methods of contracting shall not be used. 

 

d. Contracts shall be made only with responsible contractors who possess the 

potential ability to perform successfully under the terms and conditions of 

the proposed procurement. Consideration shall be given to such matters as 

contractor integrity, record of past performance, financial and technical 

resources or accessibility to other necessary resources. 

 

e. Debarment and Suspension. No  contract  shall  be  made  to  parties  listed  

on the General Services Administration's List of Parties Excluded from 

Federal Procurement or Nonprocurement Programs in accordance with 

E.O.s 12549 and 12689, "Debarment and Suspension." Contractors with 

awards that exceed the small purchase threshold shall provide the required 

certification regarding its exclusion status and that of its principal 

employees.  Contractors with multiple year contracts will be checked 

against the GSA list at each renewal time. 

 

f. Contracts shall be made only with responsible contractors who possess the 

potential ability to perform successfully under the terms and conditions of 

the proposed procurement. Consideration shall be given to such matters as 

contractor integrity, record of past performance, financial and technical 

resources or accessibility to other necessary resources. 
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g. To foster greater economy and efficiency, and in accordance with efforts to 

promote cost-effective use of shared services across the Federal 

Government, the City is encouraged to enter into state and local 

intergovernmental agreements or inter-entity agreements where appropriate 

for procurement or use of common or shared goods and services. 

 

h. The City is encouraged to use Federal excess and surplus property in lieu of 

purchasing new equipment and property whenever such use is feasible and 

reduces project costs. 

 

i. The City is encouraged to use value engineering clauses in contracts for 

construction projects of sufficient size to offer reasonable opportunities for 

cost reductions. Value engineering is a systematic and creative analysis of 

each contract item or task to ensure that its essential function is provided at 

the overall lower cost. 

 

j. The City must ensure that all prequalified lists of persons, firms, or products 

which are used in acquiring goods and services are current and include 

enough qualified sources to ensure maximum open and free competition. 

Also, the City must not preclude potential bidders from qualifying during 

the solicitation period. 

 

6. Procurement of Facilities or Land Special Requirements. There are no proposals 

expected for this activity. If such an activity is proposed in the future this section 

will be updated prior to any such procurement. 

 

7. Cost and price analysis. End user department shall document some form of cost or 

price analysis for the Purchasing Division to include in the procurement files in 

connection with every procurement action in excess of the Simplified Acquisition 

Threshold (48 CFR Subpart 2.1) as Adjusted and currently at $150,000. Price 

analysis may be accomplished in various ways, including the comparison of price 

quotations submitted, market prices and similar indicia, together with discounts. 

Cost analysis is the review and evaluation of each element of cost to determine 

reasonableness, allocability and allowability.  

 

8. Procurement records. Procurement records and files for purchases in excess of the 

Micro purchase threshold as fixed at 48 CFR Subpart 2.1 (currently $3,500) shall 

include the following at a minimum: 

 

a. basis for contractor selection, (b) justification for lack of competition when 

competitive bids or offers are not obtained, and (c) basis for award cost or 

price. 

 

9. Contract administration. A system for contract administration shall be maintained 

to ensure contractor conformance with the terms, conditions and specifications of 

the contract and to ensure adequate and timely follow up of all purchases. The end 

user departments shall evaluate contractor performance and document, as 
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appropriate, whether contractors have met the terms, conditions and specifications 

of the contract. 

 

10. Contract provisions. End user departments shall ensure that, in addition to 

provisions to define a sound and complete agreement, the following provisions are 

included in all contracts. The following provisions shall also be applied to 

subcontracts. 

 

a. Contracts in excess of the Simplified Acquisition Threshold shall contain 

contractual provisions or conditions that allow for administrative, 

contractual, or legal remedies in instances in which a contractor violates or 

breaches the contract terms, and provide for such remedial actions as may 

be appropriate. 

 

b. All contracts in excess of the Simplified Acquisition Threshold shall contain 

suitable provisions for termination by the City, including the manner by 

which termination shall be effected and the basis for settlement. In addition, 

such contracts shall describe conditions under which the contract may be 

terminated for default as well as conditions where the contract may be 

terminated because of circumstances beyond the control of the contractor. 

 

c. For contracts dealing with construction or facility improvements the City 

shall comply with all requirements imposed by its funding sources (and the 

government regulations applicable to those funding sources) with regard to 

construction bid guarantees, performance bonds, and payment bonds. 

 

d. All negotiated contracts (except those for less than the Simplified 

Acquisition Threshold) awarded by the City shall include a provision to the 

effect that the City shall have access to any books, documents, papers and 

records of the contractor which are directly pertinent to a specific program 

for the purpose of making audits, examinations, excerpts and transcriptions. 

 

e. All contracts, including small purchases, awarded by the City and their 

contractors where the source of the funds, directly or indirectly, is the 

federal government, shall contain the following procurement provisions as 

applicable. 

 

i. Equal Employment Opportunity - All contracts, when funded in 

whole or part by  monies  derived  from  the  Federal  government  

(either  directly  or  indirectly), shall contain a provision requiring 

compliance with E.O. 11246, "Equal Employment Opportunity," as 

amended by E.O. 11375, "Amending Executive Order 11246 

Relating to Equal Employment Opportunity," and as supplemented 

by regulations at 41 CFR part 60, "Office of Federal Contract 

Compliance Programs, Equal Employment Opportunity, 

Department of Labor." 
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ii. Copeland "Anti-Kickback" Act (18 U.S.C. 874 and 40 U.S.C. 276c) 

- All contracts in excess of $2000 for construction or repair, when 

funded in whole or part by monies derived from the Federal 

government (either directly or indirectly) shall include a provision 

for  compliance  with  the  Copeland  "Anti-Kickback"  Act  (18 

U.S.C. 874), as supplemented by Department of Labor regulations 

(29 CFR part 3, "Contractors and Subcontractors on Public Building 

or Public Work Financed in Whole or in Part by Loans or Grants 

from the United States"). The Act provides that each contractor or 

sub recipient shall be prohibited from inducing, by any means, any 

person employed in the construction, completion, or repair of public 

work, to give up any part of the compensation to which he is 

otherwise entitled. The recipient shall report all suspected or 

reported violations to the Federal awarding agency. 

 

iii. (Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7) - When 

required by Federal program legislation, all construction contracts 

awarded by the recipients and sub recipients of more than $2000 

shall include a provision for compliance with the Davis-Bacon Act 

(40 U.S.C. 276a to a-7) and as supplemented by Department of 

Labor regulations (29 CFR part 5, "Labor Standards Provisions 

Applicable to Contracts Governing Federally Financed and Assisted 

Construction"). Under this Act, contractors shall be required to pay 

wages to laborers and mechanics at a rate not less than the minimum 

wages specified in a wage determination made by the Secretary of 

Labor. In addition, contractors shall be required to pay wages not 

less than once a week. The recipient shall place a copy of the current 

prevailing wage determination issued by the Department of Labor 

in each solicitation and the award of a contract shall be conditioned 

upon the acceptance of the wage determination. The recipient shall 

report all suspected or reported violations to the Federal awarding 

agency. 

 

iv. Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333) 

- All contracts in excess of $2000 for construction contracts and in 

excess of $2500 for other contracts that involve the employment of 

mechanics or laborers, when funded in whole or part by monies 

derived from the Federal government (either directly or indirectly), 

shall include a provision for compliance with Sections 102 and 107 

of the Contract Work Hours and Safety Standards Act (40 U.S.C. 

327-333), as supplemented by Department of Labor regulations (29 

CFR part  5). 

 

v. Rights to Inventions Made Under a Contract or Agreement - 

Contracts or agreements for the performance of experimental, 

developmental, or research work, when funded in whole or part by 

monies derived from the Federal government (either directly or 

indirectly), shall provide for the rights of the Federal Government 
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and the recipient in any resulting invention in accordance with 37 

CFR part 401, "Rights to Inventions Made by Nonprofit 

Organizations and Small Business Firms Under Government 

Grants, Contracts and Cooperative Agreements," and  any 

implementing regulations issued by the awarding agency. 

vi. Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water

Pollution Control Act (33 U.S.C. 1251 et seq.), as amended -

Contracts and sub grants of amounts in excess of $100,000, when

funded in whole or part by monies derived from the Federal

government (either directly or indirectly), shall contain a provision

that requires the recipient to agree to comply with all applicable

standards, orders or regulations issued pursuant to the Clean Air Act

(42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control

Act as amended (33U.S.C. 1251 et seq.). Violations shall be

reported to the Federal awarding agency and the Regional Office of

the Environmental Protection Agency (EPA).

vii. Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) -   Contacts for

an amount above $100,000, when funded in whole or part by monies

derived from the Federal government (either directly or indirectly),

shall include a certification by the contracting parties that they have

not and will not use Federal appropriated funds to pay any person or

organization for influencing or attempting to influence an officer or

employee of any agency, a member of Congress, officer or

employee of Congress, or an employee of a member of Congress in

connection with obtaining any Federal contract, grant or any other

award covered by 31 U.S.C. 1352. and to further require disclosure

of any lobbying with non-Federal funds that takes place in

connection with obtaining any Federal award.

11. Third party contracting requirements

a. (FTA Circular 4220.1F) - This circular sets forth the requirements a grantee

(CITY) must adhere to in the solicitation, award and administration of its

third-party contracts. Provisions of this circular will be added to all

operating contracts utilizing formula funds for operating assistance.

b. Third party contracting requirements for Department of Housing and Urban

Development (HUD) are set forth in Appendix 2 of this policy. End user

departments shall ensure these provisions are provided to the Purchasing

Division for inclusion in awarded contracts.

12. Failure to Comply

City employees found to be in violation of this policy may be subject to disciplinary 

action pursuant to the City’s Personnel Rules and Regulations, and access to the 

PeopleSoft system may be suspended. 
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Questions with regard to any issue on the federal procurement process are to be 

directed to the Chief Procurement Officer. 

     

 

REFERENCES: City Ordinance Article 5 R.O.A. 1994 Public Purchases Ordinance; 

2 CFR Part 200.  

 

 

______________________________ 

B. Jesse Muñiz 

Acting Chief Procurement Officer 

 

_____________________________ 

Effective Date (Effective Date is the date the document is signed by the CPO) 

 

6/29/2018



Goods and all services 

$10,00 or less
2 CFR §200.320(a) Procurement by micro-purchases. Procurement by micro-purchase is the acquisition 

of supplies or services, the aggregate dollar amount of which does not exceed the micro-purchase 

threshold (§200.67 Micro-purchase). To the extent practicable, the non-Federal entity must distribute 

micro-purchases equitably among qualified suppliers. Micro-purchases may be awarded without 

soliciting competitive quotations if the non-Federal entity considers the price to be reasonable.

Ref:  

5-5-26 Small Purchases

Administrative Instruction 3-3

Use Federal Regulation.  Must document that the 

price is reasonable.  

Goods and 

miscellaneous services 

over $10,000 and up to 

$60,000

Professional services 

over $2,500 up to 

$75,000

2 CFR §200.320(b) Procurement by small purchase procedures. Small purchase procedures are those 

relatively simple and informal procurement methods for securing services, supplies, or other property 

that do not cost more than the Simplified Acquisition Threshold ($150,000). If small purchase procedures 

are used, price or rate quotations must be obtained from an adequate number of qualified sources.

Ref:  

5-5-27 Purchases by Quotation 

"Quick Quote"

5-5-34 Rapid Procurement

5-5-29 Professional Services

5-5-40 Interngovernmental 

Agreements

Administrative Instruction 3-3

Use Purchasing Ordinance dollar limits, obtain 3 

quotes. 

Include:

1) Procurement History

2) Independent Cost Estimate

3) Cost Price Analysis

4) www.sam.gov print screen of vendor

5) Federal requirements (Clauses and certificates)

Federal Regulation Citation City Purchasing Ordinance Requirement
Type and Amount of 

Procurement

APPENDIX 1



Federal Regulation Citation City Purchasing Ordinance Requirement
Type and Amount of 

Procurement

Goods or miscellaneous 

services over $60,000

Professional services 

over $75,000

2 CFR §200.320(c) Procurement by sealed bids (formal advertising). Bids are publicly solicited and a firm 

fixed price contract (lump sum or unit price) is awarded to the responsible bidder whose bid, conforming 

with all the material terms and conditions of the invitation for bids, is the lowest in price. The sealed bid 

method is the preferred method for procuring construction, if the conditions in paragraph (c)(1) of this 

section apply.

(1) In order for sealed bidding to be feasible, the following conditions should be present:

(i) A complete, adequate, and realistic specification or purchase description is available;

(ii) Two or more responsible bidders are willing and able to compete effectively for the business; and

(iii) The procurement lends itself to a firm fixed price contract and the selection of the successful bidder 

can be made principally on the basis of price.

(2) If sealed bids are used, the following requirements apply:

(i) Bids must be solicited from an adequate number of known suppliers, providing them sufficient 

response time prior to the date set for opening the bids, for local, and tribal governments, the invitation 

for bids must be publically advertised;

(ii) The invitation for bids, which will include any specifications and pertinent attachments, must define 

the items or services in order for the bidder to properly respond;

(iii) All bids will be opened at the time and place prescribed in the invitation for bids, and for local and 

tribal governments, the bids must be opened publicly;

(iv) A firm fixed price contract award will be made in writing to the lowest responsive and responsible 

bidder. Where specified in bidding documents, factors such as discounts, transportation cost, and life 

cycle costs must be considered in determining which bid is lowest. Payment discounts will only be used 

to determine the low bid when prior experience indicates that such discounts are usually taken 

advantage of; and

(v) Any or all bids may be rejected if there is a sound documented reason.

Ref: 

5-5-28 Competitive Sealed Bids

Administrative Instruction 3-3

Use Purchasing Ordinance dollar limits, process.

Include:

1) Procurement History

2) Independent Cost Estimate

3) Cost Price Analysis

4) www.sam.gov print screen of vendor

5) Federal requirements (Clauses and certificates)

APPENDIX 1



Federal Regulation Citation City Purchasing Ordinance Requirement
Type and Amount of 

Procurement

Professional services 

over $75,000 that 

warrant a RFP rather 

than a RFB

2 CFR §200.320(d) Procurement by competitive proposals. The technique of competitive proposals is 

normally conducted with more than one source submitting an offer, and either a fixed price or cost-

reimbursement type contract is awarded. It is generally used when conditions are not appropriate for 

the use of sealed bids. If this method is used, the following requirements apply:

(1) Requests for proposals must be publicized and identify all evaluation factors and their relative 

importance. Any response to publicized requests for proposals must be considered to the maximum 

extent practical;

(2) Proposals must be solicited from an adequate number of qualified sources;

(3) The non-Federal entity must have a written method for conducting technical evaluations of the 

proposals received and for selecting recipients; 

 (4) Contracts must be awarded to the responsible firm whose proposal is most advantageous to the 

program, with price and other factors considered; and

(5) The non-Federal entity may use competitive proposal procedures for qualifications-based 

procurement of architectural/engineering (A/E) professional services whereby competitors' 

qualifications are evaluated and the most qualified competitor is selected, subject to negotiation of fair 

and reasonable compensation. The method, where price is not used as a selection factor, can only be 

used in procurement of A/E professional services. It cannot be used to purchase other types of services 

though A/E firms are a potential source to perform the proposed effort. 

Ref: 

5-5-30 Competitive Sealed 

Proposals

Use Purchasing Ordinance dollar limits, process.  

Include:

1) Procurement History

2) Independent Cost Estimate

3) Cost Price Analysis

4) www.sam.gov print screen of vendor

5) Federal requirements (Clauses and certificates)

Goods and all services 

over $2,500 for which 

one of the procurement 

methods above is not 

used

2 CFR §200.320(f) Procurement by noncompetitive proposals. Procurement by noncompetitive proposals 

is procurement through solicitation of a proposal from only one source and may be used only when one 

or more of the following circumstances apply:

(1) The item is available only from a single source;

(2) The public exigency or emergency for the requirement will not permit a delay resulting from 

competitive solicitation;

(3) The Federal awarding agency or pass-through entity expressly authorizes noncompetitive proposals in 

response to a written request from the non-Federal entity; or

(4) After solicitation of a number of sources, competition is determined inadequate. 

Ref:

5-5-32 Sole Source 

Procurements; 5-5-35 

Emergency Purchases

Note:  OEPs referenced in 5-5-20 

may not be authorized 

noncompetitive procurements; 

will require a case by case 

review.

Use Federal Regulation.

Include:

1) Procurement History

2) Independent Cost Estimate

3) Cost Price Analysis

4) www.sam.gov print screen of vendor

5) Federal requirements (Clauses and certificates)

APPENDIX 1



Federal Regulation Citation City Purchasing Ordinance Requirement
Type and Amount of 

Procurement

Goods and all services 

over $2,500 purchased 

through a government 

cooperative

§200.318(e) To foster greater economy and efficiency, and in accordance with efforts to promote cost-

effective use of shared services across the Federal Government, the non-Federal entity is encouraged to 

enter into state and local intergovernmental agreements or inter-entity agreements where appropriate 

for procurement or use of common or shared goods and services.

Ref: 5-5-33 Purchasing from 

Government Contracts

Use Federal Regulation.

Include:

1) Procurement History

2) Independent Cost Estimate

3) Cost Price Analysis

4) www.sam.gov print screen of vendor

5) Federal requirements (Clauses and certificates)

APPENDIX 1

Note:  Co-Ops referenced in 

5-5-33 may not be authorized  

procurements; will require a 

case by case review.



COMPLIANCE WITH TITLE 2 CFR PART 200 (APPENDIX II) AND WITH TITLE 24 

CFR §570.600- §570.615 

 

 To the extent applicable, Contractor shall be required to comply with the above 

referenced additional federal requirements under  Appendix II to Title 2 CFR Part 200 [PART 1 

below], and of Title 24, CFR Subpart K (24 CFR §570.600 - §570.615) [PART 2 below], the 

texts of which are set forth below. 

PART 1 

APPENDIX II TO PART 200—CONTRACT PROVISIONS FOR NON-FEDERAL ENTITY CONTRACTS 

UNDER FEDERAL AWARDS 

In addition to other provisions required by the Federal agency or non-Federal entity, all 

contracts made by the non-Federal entity under the Federal award must contain provisions 

covering the following, as applicable. 

(A) Contracts for more than the simplified acquisition threshold currently set at $150,000, 

which is the inflation adjusted amount determined by the Civilian Agency Acquisition Council 

and the Defense Acquisition Regulations Council (Councils) as authorized by 41 U.S.C. 1908, 

must address administrative, contractual, or legal remedies in instances where contractors violate 

or breach contract terms, and provide for such sanctions and penalties as appropriate. 

(B) All contracts in excess of $10,000 must address termination for cause and for 

convenience by the non-Federal entity including the manner by which it will be effected and the 

basis for settlement. 

(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, 

all contracts that meet the definition of “federally assisted construction contract” in 41 CFR Part 

60-1.3 must include the equal opportunity clause provided under 41 CFR 60-1.4(b), in 

accordance with Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 

12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by Executive Order 11375, 

“Amending Executive Order 11246 Relating to Equal Employment Opportunity,” and 

implementing regulations at 41 CFR part 60, “Office of Federal Contract Compliance Programs, 

Equal Employment Opportunity, Department of Labor.” 

(D) Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). When required by Federal 

program legislation, all prime construction contracts in excess of $2,000 awarded by non-Federal 

entities must include a provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-

3144, and 3146-3148) as supplemented by Department of Labor regulations (29 CFR Part 5, 

“Labor Standards Provisions Applicable to Contracts Covering Federally Financed and Assisted 

Construction”). In accordance with the statute, contractors must be required to pay wages to 

laborers and mechanics at a rate not less than the prevailing wages specified in a wage 

determination made by the Secretary of Labor. In addition, contractors must be required to pay 

wages not less than once a week. The non-Federal entity must place a copy of the current 
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prevailing wage determination issued by the Department of Labor in each solicitation. The 

decision to award a contract or subcontract must be conditioned upon the acceptance of the wage 

determination. The non-Federal entity must report all suspected or reported violations to the 

Federal awarding agency. The contracts must also include a provision for compliance with the 

Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department of Labor 

regulations (29 CFR Part 3, “Contractors and Subcontractors on Public Building or Public Work 

Financed in Whole or in Part by Loans or Grants from the United States”). The Act provides that 

each contractor or subrecipient must be prohibited from inducing, by any means, any person 

employed in the construction, completion, or repair of public work, to give up any part of the 

compensation to which he or she is otherwise entitled. The non-Federal entity must report all 

suspected or reported violations to the Federal awarding agency. 

(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708). Where 

applicable, all contracts awarded by the non-Federal entity in excess of $100,000 that involve the 

employment of mechanics or laborers must include a provision for compliance with 40 U.S.C. 

3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5). Under 40 

U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every 

mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the 

standard work week is permissible provided that the worker is compensated at a rate of not less 

than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the 

work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide 

that no laborer or mechanic must be required to work in surroundings or under working 

conditions which are unsanitary, hazardous or dangerous. These requirements do not apply to the 

purchases of supplies or materials or articles ordinarily available on the open market, or contracts 

for transportation or transmission of intelligence. 

(F) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets 

the definition of “funding agreement” under 37 CFR §401.2 (a) and the recipient or subrecipient 

wishes to enter into a contract with a small business firm or nonprofit organization regarding the 

substitution of parties, assignment or performance of experimental, developmental, or research 

work under that “funding agreement,” the recipient or subrecipient must comply with the 

requirements of 37 CFR Part 401, “Rights to Inventions Made by Nonprofit Organizations and 

Small Business Firms Under Government Grants, Contracts and Cooperative Agreements,” and 

any implementing regulations issued by the awarding agency. 

(G) Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution Control Act 

(33 U.S.C. 1251-1387), as amended—Contracts and subgrants of amounts in excess of $150,000 

must contain a provision that requires the non-Federal award to agree to comply with all 

applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 U.S.C. 7401-

7671q) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251-1387). 

Violations must be reported to the Federal awarding agency and the Regional Office of the 

Environmental Protection Agency (EPA). 

(H) Debarment and Suspension (Executive Orders 12549 and 12689)—A contract award 

(see 2 CFR 180.220) must not be made to parties listed on the governmentwide exclusions in the 

System for Award Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 
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that implement Executive Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR 

part 1989 Comp., p. 235), “Debarment and Suspension.” SAM Exclusions contains the names of 

parties debarred, suspended, or otherwise excluded by agencies, as well as parties declared 

ineligible under statutory or regulatory authority other than Executive Order 12549. 

(I) Byrd Anti-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an 

award exceeding $100,000 must file the required certification. Each tier certifies to the tier above 

that it will not and has not used Federal appropriated funds to pay any person or organization for 

influencing or attempting to influence an officer or employee of any agency, a member of 

Congress, officer or employee of Congress, or an employee of a member of Congress in 

connection with obtaining any Federal contract, grant or any other award covered by 31 U.S.C. 

1352. Each tier must also disclose any lobbying with non-Federal funds that takes place in 

connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier up 

to the non-Federal award. 

(J) See §200.322 Procurement of recovered materials. 

PART 2 

§570.600   General. 

(a) This subpart K enumerates laws that the Secretary will treat as applicable to grants made 

under section 106 of the Act, other than grants to states made pursuant to section 106(d) of the 

Act, for purposes of the Secretary's determinations under section 104(e)(1) of the Act, including 

statutes expressly made applicable by the Act and certain other statutes and Executive Orders for 

which the Secretary has enforcement responsibility. This subpart K applies to grants made under 

the Insular Areas Program in §570.405 and §570.440 with the exception of §570.612. The 

absence of mention herein of any other statute for which the Secretary does not have direct 

enforcement responsibility is not intended to be taken as an indication that, in the Secretary's 

opinion, such statute or Executive Order is not applicable to activities assisted under the Act. For 

laws that the Secretary will treat as applicable to grants made to states under section 106(d) of 

the Act for purposes of the determination required to be made by the Secretary pursuant to 

section 104(e)(2) of the Act, see §570.487. 

(b) This subpart also sets forth certain additional program requirements which the Secretary 

has determined to be applicable to grants provided under the Act as a matter of administrative 

discretion.  

(c) In addition to grants made pursuant to section 106(b) and 106(d)(2)(B) of the Act 

(subparts D and F, respectively), the requirements of this subpart K are applicable to grants made 

pursuant to sections 107 and 119 of the Act (subparts E and G, respectively), and to loans 

guaranteed pursuant to subpart M.  

§570.601   Public Law 88-352 and Public Law 90-284; affirmatively furthering fair 

housing; Executive Order 11063. 

APPENDIX 2 - Community Development Block Grant Requirements



(a) The following requirements apply according to sections 104(b) and 107 of the Act:  

(1) Public Law 88-352, which is title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d et 

seq.), and implementing regulations in 24 CFR part 1.  

(2) Public Law 90-284, which is the Fair Housing Act (42 U.S.C. 3601-3620). In 

accordance with the Fair Housing Act, the Secretary requires that grantees administer all 

programs and activities related to housing and urban development in a manner to affirmatively 

further the policies of the Fair Housing Act. Furthermore, in accordance with section 104(b)(2) 

of the Act, for each community receiving a grant under subpart D of this part, the certification 

that the grantee will affirmatively further fair housing shall specifically require the grantee to 

take meaningful actions to further the goals identified in the grantee's AFH conducted in 

accordance with the requirements of 24 CFR 5.150 through 5.180 and take no action that is 

materially inconsistent with its obligation to affirmatively further fair housing. 

(b) Executive Order 11063, as amended by Executive Order 12259 (3 CFR, 1959-1963 

Comp., p. 652; 3 CFR, 1980 Comp., p. 307) (Equal Opportunity in Housing), and implementing 

regulations in 24 CFR part 107, also apply.  

§570.602   Section 109 of the Act. 

Section 109 of the Act requires that no person in the United States shall on the grounds of 

race, color, national origin, religion, or sex be excluded from participation in, be denied the 

benefits of, or be subjected to discrimination under any program or activity receiving Federal 

financial assistance made available pursuant to the Act. Section 109 also directs that the 

prohibitions against discrimination on the basis of age under the Age Discrimination Act and the 

prohibitions against discrimination on the basis of disability under Section 504 shall apply to 

programs or activities receiving Federal financial assistance under Title I programs. The policies 

and procedures necessary to ensure enforcement of section 109 are codified in 24 CFR part 6. 

§570.603   Labor standards. 

(a) Section 110(a) of the Act contains labor standards that apply to nonvolunteer labor 

financed in whole or in part with assistance received under the Act. In accordance with section 

110(a) of the Act, the Contract Work Hours and Safety Standards Act (40 U.S.C. 327 et seq.) 

also applies. However, these requirements apply to the rehabilitation of residential property only 

if such property contains not less than 8 units.  

(b) The regulations in 24 CFR part 70 apply to the use of volunteers.  

§570.604   Environmental standards. 

For purposes of section 104(g) of the Act, the regulations in 24 CFR part 58 specify the 

other provisions of law which further the purposes of the National Environmental Policy Act of 

1969, and the procedures by which grantees must fulfill their environmental responsibilities. In 
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certain cases, grantees assume these environmental review, decisionmaking, and action 

responsibilities by execution of grant agreements with the Secretary.  

§570.605   National Flood Insurance Program. 

Notwithstanding the date of HUD approval of the recipient's application (or, in the case of 

grants made under subpart D of this part or HUD-administered small cities recipients in Hawaii, 

the date of submission of the grantee's consolidated plan, in accordance with 24 CFR part 91), 

section 202(a) of the Flood Disaster Protection Act of 1973 (42 U.S.C. 4106) and the regulations 

in 44 CFR parts 59 through 79 apply to funds provided under this part 570.  

§570.606   Displacement, relocation, acquisition, and replacement of housing. 

(a) General policy for minimizing displacement. Consistent with the other goals and 

objectives of this part, grantees (or States or state recipients, as applicable) shall assure that they 

have taken all reasonable steps to minimize the displacement of persons (families, individuals, 

businesses, nonprofit organizations, and farms) as a result of activities assisted under this part.  

(b) Relocation assistance for displaced persons at URA levels. (1) A displaced person shall 

be provided with relocation assistance at the levels described in, and in accordance with the 

requirements of 49 CFR part 24, which contains the government-wide regulations implementing 

the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970 (URA) 

(42 U.S.C. 4601-4655).  

(2) Displaced person. (i) For purposes of paragraph (b) of this section, the term “displaced 

person” means any person (family, individual, business, nonprofit organization, or farm) that 

moves from real property, or moves his or her personal property from real property, permanently 

and involuntarily, as a direct result of rehabilitation, demolition, or acquisition for an activity 

assisted under this part. A permanent, involuntary move for an assisted activity includes a 

permanent move from real property that is made:  

(A) After notice by the grantee (or the state recipient, if applicable) to move permanently 

from the property, if the move occurs after the initial official submission to HUD (or the State, as 

applicable) for grant, loan, or loan guarantee funds under this part that are later provided or 

granted.  

(B) After notice by the property owner to move permanently from the property, if the move 

occurs after the date of the submission of a request for financial assistance by the property owner 

(or person in control of the site) that is later approved for the requested activity.  

(C) Before the date described in paragraph (b)(2)(i)(A) or (B) of this section, if either HUD 

or the grantee (or State, as applicable) determines that the displacement directly resulted from 

acquisition, rehabilitation, or demolition for the requested activity.  

(D) After the “initiation of negotiations” if the person is the tenant-occupant of a dwelling 

unit and any one of the following three situations occurs:  
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(1) The tenant has not been provided with a reasonable opportunity to lease and occupy a 

suitable decent, safe, and sanitary dwelling in the same building/complex upon the completion of 

the project, including a monthly rent that does not exceed the greater of the tenant's monthly rent 

and estimated average utility costs before the initiation of negotiations or 30 percent of the 

household's average monthly gross income; or  

(2) The tenant is required to relocate temporarily for the activity but the tenant is not offered 

payment for all reasonable out-of-pocket expenses incurred in connection with the temporary 

relocation, including the cost of moving to and from the temporary location and any increased 

housing costs, or other conditions of the temporary relocation are not reasonable; and the tenant 

does not return to the building/complex; or  

(3) The tenant is required to move to another unit in the building/complex, but is not offered 

reimbursement for all reasonable out-of-pocket expenses incurred in connection with the move.  

(ii) Notwithstanding the provisions of paragraph (b)(2)(i) of this section, the term 

“displaced person-” does not include:  

(A) A person who is evicted for cause based upon serious or repeated violations of material 

terms of the lease or occupancy agreement. To exclude a person on this basis, the grantee (or 

State or state recipient, as applicable) must determine that the eviction was not undertaken for the 

purpose of evading the obligation to provide relocation assistance under this section;  

(B) A person who moves into the property after the date of the notice described in 

paragraph (b)(2)(i)(A) or (B) of this section, but who received a written notice of the expected 

displacement before occupancy.  

(C) A person who is not displaced as described in 49 CFR 24.2(g)(2).  

(D) A person who the grantee (or State, as applicable) determines is not displaced as a 

direct result of the acquisition, rehabilitation, or demolition for an assisted activity. To exclude a 

person on this basis, HUD must concur in that determination.  

(iii) A grantee (or State or state recipient, as applicable) may, at any time, request HUD to 

determine whether a person is a displaced person under this section.  

(3) Initiation of negotiations. For purposes of determining the type of replacement housing 

assistance to be provided under paragraph (b) of this section, if the displacement is the direct 

result of privately undertaken rehabilitation, demolition, or acquisition of real property, the term 

“initiation of negotiations” means the execution of the grant or loan agreement between the 

grantee (or State or state recipient, as applicable) and the person owning or controlling the real 

property.  

(c) Residential antidisplacement and relocation assistance plan. The grantee shall comply 

with the requirements of 24 CFR part 42, subpart B. 
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(d) Optional relocation assistance. Under section 105(a)(11) of the Act, the grantee may 

provide (or the State may permit the state recipient to provide, as applicable) relocation 

payments and other relocation assistance to persons displaced by activities that are not subject to 

paragraph (b) or (c) of this section. The grantee may also provide (or the State may also permit 

the state recipient to provide, as applicable) relocation assistance to persons receiving assistance 

under paragraphs (b) or (c) of this section at levels in excess of those required by these 

paragraphs. Unless such assistance is provided under State or local law, the grantee (or state 

recipient, as applicable) shall provide such assistance only upon the basis of a written 

determination that the assistance is appropriate (see, e.g., 24 CFR 570.201(i), as applicable). The 

grantee (or state recipient, as applicable) must adopt a written policy available to the public that 

describes the relocation assistance that the grantee (or state recipient, as applicable) has elected 

to provide and that provides for equal relocation assistance within each class of displaced 

persons.  

(e) Acquisition of real property. The acquisition of real property for an assisted activity is 

subject to 49 CFR part 24, subpart B.  

(f) Appeals. If a person disagrees with the determination of the grantee (or the state 

recipient, as applicable) concerning the person's eligibility for, or the amount of, a relocation 

payment under this section, the person may file a written appeal of that determination with the 

grantee (or state recipient, as applicable). The appeal procedures to be followed are described in 

49 CFR 24.10. In addition, a low- or moderate-income household that has been displaced from a 

dwelling may file a written request for review of the grantee's decision to the HUD Field Office. 

For purposes of the State CDBG program, a low- or moderate-income household may file a 

written request for review of the state recipient's decision with the State.  

(g) Responsibility of grantee or State. (1) The grantee (or State, if applicable) is responsible 

for ensuring compliance with the requirements of this section, notwithstanding any third party's 

contractual obligation to the grantee to comply with the provisions of this section. For purposes 

of the State CDBG program, the State shall require state recipients to certify that they will 

comply with the requirements of this section.  

(2) The cost of assistance required under this section may be paid from local public funds, 

funds provided under this part, or funds available from other sources.  

(3) The grantee (or State and state recipient, as applicable) must maintain records in 

sufficient detail to demonstrate compliance with the provisions of this section. 

(Approved by the Office of Management and Budget under OMB control number 2506-0102) 

§570.607   Employment and contracting opportunities. 

To the extent that they are otherwise applicable, grantees shall comply with:  

(a) Executive Order 11246, as amended by Executive Orders 11375, 11478, 12086, and 

12107 (3 CFR 1964-1965 Comp. p. 339; 3 CFR, 1966-1970 Comp., p. 684; 3 CFR, 1966-1970., 
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p. 803; 3 CFR, 1978 Comp., p. 230; 3 CFR, 1978 Comp., p. 264 (Equal Employment 

Opportunity), and Executive Order 13279 (Equal Protection of the Laws for Faith-Based and 

Community Organizations), 67 FR 77141, 3 CFR, 2002 Comp., p. 258; and the implementing 

regulations at 41 CFR chapter 60; and 

(b) Section 3 of the Housing and Urban Development Act of 1968 (12 U.S.C. 1701u) and 

implementing regulations at 24 CFR part 135. 

§570.608   Lead-based paint. 

The Lead-Based Paint Poisoning Prevention Act (42 U.S.C. 4821-4846), the Residential 

Lead-Based Paint Hazard Reduction Act of 1992 (42 U.S.C. 4851-4856), and implementing 

regulations at part 35, subparts A, B, J, K, and R of this part apply to activities under this 

program. 

§570.609   Use of debarred, suspended or ineligible contractors or subrecipients. 

The requirements set forth in 24 CFR part 5 apply to this program.  

§570.610   Uniform administrative requirements, cost principles, and audit requirements 

for Federal awards. 

The recipient, its agencies or instrumentalities, and subrecipients shall comply with 2 CFR 

part 200, “Uniform Administrative Requirements, Cost Principles, and Audit Requirements for 

Federal Awards”, as set forth at §570.502. 

§570.611   Conflict of interest. 

(a) Applicability. (1) In the procurement of supplies, equipment, construction, and services 

by recipients and by subrecipients, the conflict of interest provisions in 2 CFR 200.317 and 

200.318 shall apply. 

(2) In all cases not governed by 2 CFR 200.317 and 200.318, the provisions of this section 

shall apply. Such cases include the acquisition and disposition of real property and the provision 

of assistance by the recipient or by its subrecipients to individuals, businesses, and other private 

entities under eligible activities that authorize such assistance (e.g., rehabilitation, preservation, 

and other improvements of private properties or facilities pursuant to §570.202; or grants, loans, 

and other assistance to businesses, individuals, and other private entities pursuant to §570.203, 

570.204, 570.455, or 570.703(i)). 

(b) Conflicts prohibited. The general rule is that no persons described in paragraph (c) of 

this section who exercise or have exercised any functions or responsibilities with respect to 

CDBG activities assisted under this part, or who are in a position to participate in a 

decisionmaking process or gain inside information with regard to such activities, may obtain a 

financial interest or benefit from a CDBG-assisted activity, or have a financial interest in any 

contract, subcontract, or agreement with respect to a CDBG-assisted activity, or with respect to 
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the proceeds of the CDBG-assisted activity, either for themselves or those with whom they have 

business or immediate family ties, during their tenure or for one year thereafter. For the UDAG 

program, the above restrictions shall apply to all activities that are a part of the UDAG project, 

and shall cover any such financial interest or benefit during, or at any time after, such person's 

tenure. 

(c) Persons covered. The conflict of interest provisions of paragraph (b) of this section 

apply to any person who is an employee, agent, consultant, officer, or elected official or 

appointed official of the recipient, or of any designated public agencies, or of subrecipients that 

are receiving funds under this part. 

(d) Exceptions. Upon the written request of the recipient, HUD may grant an exception to 

the provisions of paragraph (b) of this section on a case-by-case basis when it has satisfactorily 

met the threshold requirements of (d)(1) of this section, taking into account the cumulative 

effects of paragraph (d)(2) of this section. 

(1) Threshold requirements. HUD will consider an exception only after the recipient has 

provided the following documentation: 

(i) A disclosure of the nature of the conflict, accompanied by an assurance that there has 

been public disclosure of the conflict and a description of how the public disclosure was made; 

and 

(ii) An opinion of the recipient's attorney that the interest for which the exception is sought 

would not violate State or local law. 

(2) Factors to be considered for exceptions. In determining whether to grant a requested 

exception after the recipient has satisfactorily met the requirements of paragraph (d)(1) of this 

section, HUD shall conclude that such an exception will serve to further the purposes of the Act 

and the effective and efficient administration of the recipient's program or project, taking into 

account the cumulative effect of the following factors, as applicable: 

(i) Whether the exception would provide a significant cost benefit or an essential degree of 

expertise to the program or project that would otherwise not be available; 

(ii) Whether an opportunity was provided for open competitive bidding or negotiation; 

(iii) Whether the person affected is a member of a group or class of low- or moderate-

income persons intended to be the beneficiaries of the assisted activity, and the exception will 

permit such person to receive generally the same interests or benefits as are being made available 

or provided to the group or class; 

(iv) Whether the affected person has withdrawn from his or her functions or responsibilities, 

or the decisionmaking process with respect to the specific assisted activity in question; 
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(v) Whether the interest or benefit was present before the affected person was in a position 

as described in paragraph (b) of this section; 

(vi) Whether undue hardship will result either to the recipient or the person affected when 

weighed against the public interest served by avoiding the prohibited conflict; and  

(vii) Any other relevant considerations.  

§570.612   Executive Order 12372. 

(a) General. Executive Order 12372, Intergovernmental Review of Federal Programs, and 

the Department's implementing regulations at 24 CFR part 52, allow each State to establish its 

own process for review and comment on proposed Federal financial assistance programs.  

(b) Applicability. Executive Order 12372 applies to the CDBG Entitlement program and the 

UDAG program. The Executive Order applies to all activities proposed to be assisted under 

UDAG, but it applies to the Entitlement program only where a grantee proposes to use funds for 

the planning or construction (reconstruction or installation) of water or sewer facilities. Such 

facilities include storm sewers as well as all sanitary sewers, but do not include water and sewer 

lines connecting a structure to the lines in the public right-of-way or easement. It is the 

responsibility of the grantee to initiate the Executive Order review process if it proposes to use 

its CDBG or UDAG funds for activities subject to review.  

§570.613   Eligibility restrictions for certain resident aliens. 

(a) Restriction. Certain newly legalized aliens, as described in 24 CFR part 49, are not 

eligible to apply for benefits under covered activities funded by the programs listed in paragraph 

(e) of this section. “Benefits” under this section means financial assistance, public services, jobs 

and access to new or rehabilitated housing and other facilities made available under covered 

activities funded by programs listed in paragraph (e) of this section. “Benefits” do not include 

relocation services and payments to which displacees are entitled by law.  

(b) Covered activities. “Covered activities” under this section means activities meeting the 

requirements of §570.208(a) that either:  

(1) Have income eligibility requirements limiting the benefits exclusively to low and 

moderate income persons; or  

(2) Are targeted geographically or otherwise to primarily benefit low and moderate income 

persons (excluding activities serving the public at large, such as sewers, roads, sidewalks, and 

parks), and that provide benefits to persons on the basis of an application.  

(c) Limitation on coverage. The restrictions under this section apply only to applicants for 

new benefits not being received by covered resident aliens as of the effective date of this section.  
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(d) Compliance. Compliance can be accomplished by obtaining certification as provided in 

24 CFR 49.20.  

(e) Programs affected. (1) The Community Development Block Grant program for small 

cities, administered under subpart F of part 570 of this title until closeout of the recipient's grant.  

(2) The Community Development Block Grant program for entitlement grants, administered 

under subpart D of part 570 of this title.  

(3) The Community Development Block Grant program for States, administered under 

subpart I of part 570 of this title until closeout of the unit of general local government's grant by 

the State. 

(4) The Urban Development Action Grants program, administered under subpart G of part 

570 of this title until closeout of the recipient's grant.  

§570.614   Architectural Barriers Act and the Americans with Disabilities Act. 

(a) The Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) requires certain Federal 

and Federally funded buildings and other facilities to be designed, constructed, or altered in 

accordance with standards that insure accessibility to, and use by, physically handicapped 

people. A building or facility designed, constructed, or altered with funds allocated or reallocated 

under this part after December 11, 1995, and that meets the definition of “residential structure” 

as defined in 24 CFR 40.2 or the definition of “building” as defined in 41 CFR 101-19.602(a) is 

subject to the requirements of the Architectural Barriers Act of 1968 (42 U.S.C. 4151-4157) and 

shall comply with the Uniform Federal Accessibility Standards (appendix A to 24 CFR part 40 

for residential structures, and appendix A to 41 CFR part 101-19, subpart 101-19.6, for general 

type buildings).  

(b) The Americans with Disabilities Act (42 U.S.C. 12131; 47 U.S.C. 155, 201, 218 and 

225) (ADA) provides comprehensive civil rights to individuals with disabilities in the areas of 

employment, public accommodations, State and local government services, and 

telecommunications. It further provides that discrimination includes a failure to design and 

construct facilities for first occupancy no later than January 26, 1993, that are readily accessible 

to and usable by individuals with disabilities. Further, the ADA requires the removal of 

architectural barriers and communication barriers that are structural in nature in existing 

facilities, where such removal is readily achievable—that is, easily accomplishable and able to 

be carried out without much difficulty or expense.  

§570.615   Housing counseling. 

Housing counseling, as defined in 24 CFR 5.100, that is funded with or provided in connection 

with CDBG funds must be carried out in accordance with 24 CFR 5.111. 
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